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Good afternoon, Senator Winfield, Representative Tercyak and members of the
Committee on Labor and Public Employees. Thank you for the opportunity to testify about
House Bill 6785, An Act Concerning Cooperative Health Care Arrangements. This bill is nearly
identical to a bill the committee raised last year. Topposed that bill and, for similar reasons,
oppose this year's bill as well.

This year’s bill, like many others proposed in past years, purports to provide health care
providers with immunity from state and federal antitrust laws. In previous legislative sessions,
state legislators contacted the Federal Trade Commission ("FTC") to inquire about the likely
competitive impact of similar proposals, The FTC has responded consistently, warning that such
bills may not afford immunity from federal antitrust laws and are “likely to lead to dramatically
increased costs and decreased access to health care for Connecticut consumers.” [ have attached
to my testimony the FTC’s 2011 and 2013 correspondence, as well a copy of FTC Commissioner
Maureen Ohlhausen’s remarks to the Antitrust and Trade Regulation section of the Connecticut
Bar Association in 2014,

While I recognize and support the need to better coordinate and integrate the detivery of
healthcare, [ do not believe the kind of antitrust immunity this bill contemplates is necessary to
achieve those goals. The FTC and the United States Department of Justice ("DOJ") have offered
guidance to providers seeking to coordinate care and jointly negotiate rates under innovative
reimbursement models that reward better healthcare outcomes rather than volume of services, In
2011, those agencies, both of which enforce federal antitrust laws, issued highly detailed joint
guidelines regarding accountable care organizations ("ACOs") seeking to participate in the
Medicare Shared Savings program. The FTC also has issued guidance to providers seeking to
form similar arrangements for purposes of negotiating with private payers. Providers seeking
additional guidance on specific proposals also may ask the FTC or the DOJ for advisory
opinions.

The guidance the federal agencies have provided seeks to balance the goal of more
integrated and coordinated care with the important priority of sufficient competition in the
marketplace. In general terms, the guidance permits the formation of organizations of clinically
integrated independent health care providers that work together to provide, manage, and
coordinate healthcare for a defined population, Such organizations generally must have a
mechanism for shared governance and the ability to negotiate, receive, and distribute payments
to participating members. The organization also must assume some financial risk by being held




accountable in its reimbursement contracts for the quality, cost, and delivery of health care to
patients. These requirements are meant to assure that independent providers are not engaged in
conduct that would otherwise constitute per se violations of the antitrust laws, such as price
fixing. Assuming an organization meets these requirements, the guidelines set forth additional
criteria to ensure that an organization comprised of independent providers does not become s0
dominant that it substantially lessens competition or tends to create a monopoly, thereby giving
providers undue leverage with payers for a particular market of goods or services.

Unlike the guidance provided by federal regulators, the bill before you today fails to
strike an appropriate balance between these important goals. Under the bill, independent
providers may form a "health care collaborative” for the purpose of jointly negotiating rates with
insurets if the Healtheare Advocate determines the providers plan to enter agreements that place
them at financial risk for the delivery of care to their patients or implement a program to modify
practice patterns to create a high degree of interdependence and cooperation. The bill, therefore,
permits independent physicians to form collaboratives even if they do not enter agreements
under which they are accountable financially for the delivery of care, Moreover, there is no
limitation on the size or market shate of a collaborative, meaning independent physicians could
conceivably form a collaborative constituting a monopoly and wield that market power to
demand higher rates, thereby driving up costs in a given market. Importantly, virtually all
information obtained by the Healthcare Advocate would be exempt from disclosure under the
Freedom of Information Act.

The bill also increases the negotiating leverage of providers by imposing a legal
obligation on health insurance carriers to negotiate in good faith with collaboratives. The
Healtheare Advocate may observe negotiations between collaboratives and health plans. When,
in the judgment of the Healthcare Advocate, a health plan has refused to negotiate in "good
faith", the Healthcare Advocate may ask the Attorncy General to bring an action in superior
court for an order directing compliance with the law. Health plans that fail to negotiate in good
faith, or otherwise violate provisions of the bill, are fiable for civil penalties of up to $25,000 per
day. These provisions are not two-sided —the collaborative is not prohibited from refusing to
negotiate in good faith with a health plan. If the Healthcare Advocate determines an impasse in
negotiations exists, she may order the parties to appear before a mediator. If the mediation fails
to succeed, the Healthcare Advocate may appoint a fact-finding board, which can make
recommendations for a resolution. If an impasse continues beyond twenty days from the date on
which the fact-finding board makes recommendations, the Healthcare Advocate shall order a
resolution to the negotiations. In other words, the bill would authorize the Healthcare Advocate
to order health plans to do business with collaboratives.

Instead of relying on the antitrust laws to preserve competition and free market forces,
the bill charges the [ealthcare Advocate with determining the "reasonableness" of the prices
providers may charge health plans. In making such determinations, the Healthcare Advocate
would consider whether fees are consistent with fees in similar communities, ensure reasonable
access to care, improve the collaborative's ability to render services efficiently, provide for the
financial stability of the collaborative, and encourage innovative approaches to medical care that
may improve patient outcomes and lower costs. In addition to determining the reasonableness of
rates, the Healthcare Advocate must actively monitor and supervise agreements approved or
ordered under the bill to ensure collaboratives remain in compliance with the conditions of




approval, At its core, therefore, the bill charges the Healthcare Advocate with ratemaking and all
of the associated burdens of running a regulatory agency.

I do not believe the regulatory framework established under the bill is a satisfactory
substitute for antitrust laws and the competition those laws are meant to protect, As set forth
above, health care providers can achieve interdependence and coordination of care by following
the detailed guidelines federal antitrust regulators have published and continue to provide. My
Office's approach to these questions under state antitrust laws mirrors the federal approach.
This bill would contravene the protections afforded to Connecticut’s citizens to ensure against
unreasonable restraints of trade. If passed, I believe it would lead to higher costs for health care
goods and services in this state. I urge the members of this Commitiee to oppose it.

Thank you once again for the opportunity to testify. Please feel free to contact me with
any questions or concerns,




UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office of Policy Planning
Bureau of Economios
Burcau of Competition

June 4, 2013

The Hon. Catherine Osten and the Hon. Peter Tercyak, Co-Chairs

Labor and Public Employees Committee, Connecticut General Assembly
Legislative Office Building, Room 3800

Hartford, CT 06106

Re: Request for Comment on H.B. 6431

Dear Senator Osten and Representative Tercyak:

The staffs of the Federal Trade Commission’s Office of Policy Planning, Bureau
of Competition, and Bureau of Economics' are pleased to respond to your request for
comment on the potential competitive impact of Connecticut House Bill 6431, “An Act
Concerning Cooperative Health Care Arrangements,” as amended by LCO Number 6504
(“H.B. 64317 or “the Bill”).? The Biil provides for the formation of “health care
collaboratives” comprising otherwise independent health care practitioners, The Bill
would authorize these and similar “prospective” entities to jointly negotiate prices and
other terms with health plans, It also attempts to immunize these joint negotiations from
scrutiny under the antitrust laws.

FTC staff recognize that collaborations among physicians and other health care
professionals can be fruitful. At the same time, we write 10 express strong concerns that
the Bill is based on inaccurate premises about the antitrust laws and the value of
competition among physicians. If enacted, it will very likely benefit only participating
physicians, who seck to enhance their bargaining power in selling their services, while
harming health care competition and health care consumers in Connecticut.

» First, the antitrust laws are not a barrier to the formation of efficient health
care collaborations that benefit health care consumers. As explained in
extensive guidance issued by the federal Antitrust Agencies, competitor
collaborations — including health care provider collaborations — often are
entirely consistent with the antitrust laws, ' |
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» Second, a central purpose of the Bill appears to be to permit physicians to
extract higher reimbursement rates from health plans through joint
negotiations, not to integrate their practices to reduce costs or better
coordinate care for their patients,

¢ Third, because procompetitive health care collaborations already are
permissible under the antitrust laws, the Bill’s main effect would be to
foster precisely those types of collective negotiations that would nof
generate efficiencies and therefore would not pass muster under the
antitrust laws. The joint negotiations contemplated by the Bill are likely
to lead to increased health care costs and decreased access to health care
services for Connecticut consumers.

This Bill raises competition concerns similar to those taised by proposals for
“Cooperative Health Care Arrangements™ considered in prior sessions of the Connecticut
General Assembly. As you may know, FTC staff reviewed one such bill in 2011, and
the analysis in that letter (attached) still applies. Connecticut Attorney General George
Jepson’s recent testimony before your committee, in opposition to the Bill as introduced,
reflects many of the same concerns.

L Interest and Experience of the Federal Trade Commission

Congress has charged the Federal Trade Commission (“FTC” or “Commission”)
with enforcing the Federal Trade Commission Act, which prohibits unfair methods of
competition and unfair or deceptive acts or practices in or affecting commerce.’
Competition is at the core of America's economy,’ and vigorous competition among
sellers in an open marketplace gives consumers the benefits of lower prices, higher
quality goods and services, greater access to goods and services, and innovation.
Pursuant to its statutory mandate, the FTC secks to identify business practices and
governmental laws and regulations that may impede competition without also providing
countervailing benefits to consumers.

Because of the importance of health care competition to the economy and
consumer welfare, anticompetitive conduct in health care markets has long been a key
focus of FTC law enforcement,® research,’ and axivocacy.’0 Of particular relevance, the
Commission and its staff have long advocated against federal and state legislative
proposals that seek to create antitrust exemptions for collective negotiations by health
care providers, as such exemptions are likely to harm consumers.
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II. The Connecticut Bill

As noted above, the Bill (as amended) provides for the formation of “health care
collaboratives” — certain collaborations or joint ventures of otherwise independent health
care practitione:rs.'2 The Bill further provides that any such collaborative, and any
“prospective health care collaborative,” may jointly negotiate price and other terms with
health plans.|3 All health plans ~ broadly defined to include any entity, large or small,
“that pays for health care services”'® — would be required to negotiate with such
collaboratives “in good faith,”'® subject to mandatory mediation by a state-designated
mediator should negotiations prove unsuccessful,!® Health plans — but not collaboratives
— would be subject to large monetary penaities for failing to negotiate as required,'”
Finally, the Bill appears to intend that these joint negotiations will occur unconstrained
by the antitrust laws."

[II.  The Bill Is Unnecessary Because the Antitrust Laws Already Permit
Efficient Health Care Collaborations

A fundamental premise of the Bill is that efficient, procompetitive collaborations
among otherwise independent health care providers are prohibited under the antitrust
faws, to the detriment of health care consumers. Testimony by numerous physician
groups supporting the Bill stated, “federal antitrust laws prohibit Connecticut physicians
from collective discussions about certain critical aspects of care coordination,” includin%
the kinds of negotiations necessary to form Accountable Care Organizations (“ACOs”),l
as contemplated by the Patient Protection and Affordable Care Act (“ACA”).20 This
premise is simply and categorically wrong.

The antitrust laws already recognize, and have long stood for the proposition, that
competitor collaborations can be procompetitive. To assist the business community in
distinguishing between lawful and potentially harmful forms of competitor cotlaboration,
the FTC and its sister federal antitrust agency, the U.S. Department of Justice (“DOJ”)
(together, “the Antitrust Agencies™), have issued considerable guidance over the years.
Key sources of guidance include the Antitrust Agencies’ general guidelines on
collaborations among competitors,”! as well as joint statements specifically addressing
the application of the antitrust laws to the health care industry, including physician
network joint ventures and other provider collaborations.”? In addition, FTC staff have

issued and made public numerous advisory oginion fetters containing detailed analyses of
specific proposed health care collaborations.”® These letters have helped the requesting
parties avoid potentially unlawful conduct as they seek to devise new ways of responding
to the demands of the marketplace. They also have provided further guidance fo the

health care industry as a whole. ‘

ACOs neither need, nor deserve, special treatment under the antitrust laws. ACOs
are intended to comprise “providers who are jointly held accountable for achievin%
measured quality improvements and reductions in the rate of spending growth."2
Antitrust analysis recognizes and takes into account procompetitive effects such as cost
savings and quality improvements, and in this manner is entirely consistent with the goals
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of the ACO program, Many ACOs already have been formed, both for participation in
Medicare’s Shared Savings Program (introduced by the ACA) and for offering services to
commercial markets., In January 2013, the Centers for Medicare and Medicaid Services
(“CMS™) announced that more than 250 ACOs already had been established under its
own progranls,25 with roughly half being “physician-led organizations that serve fewer
than 10,000 beneficiaries.” 6 "Hundreds of additional ACOstype organizations reportedly
have formed outside the Medicare progr::lm.27 This empirical evidence belies claims that

antitrust concerns are chilling the development of physician-sponsored ACOs.

The Antitrust Agencies have been closely involved in providing guidance
concerning both Medicare and commercial ACO formation, to ensure that the prospect of
antitrust liability does not impede the formation of beneficial ACOs* As CMS noted in
publishing the final ACO rules, CMS and the Antitrust Agencies “worked very closely ...
to develop policies o encourage participation and ensute a coordinated and aligned inter-
and intra-agency program implementation,”” On the same day the CMS ACO rules were
published, the Antitrust Agencies released a joint statement explaining their enforcement
policy approach to ACOs “to ensure that health care providers have the antitrust clarity
and guidance needed to form procompetitive ACOs that participate in both Medicare and
commercial markets.” 30 1y addition, the FTC/DOJ ACO policy statement establishes a
process for newly formed ACOs to seek expedited antitrust guidance if they are
concerned about potential antitrust exposure.’’  As of April 2013, two provider groups
had availed themselves of this option®* The Antitrust Agencies continue to engage in
interagency collaboration, as well as consultation with physician groups and other
stakeholders.> :

Thus, the antitrust laws do not stand in the way of health care providers in
Connecticut who form ACOs or other collaborative arrangements that are likely to reduce
costs and benefit health care consumers through improved efficiency and improved
coordination of care.

IV. Conferring Additional Bargaining Power on Groups of Otherwise
Competing Physicians Poses a Substantial Risk of Consumer Harm

Given that efficient collaborations among heaith care providers already are
consistent with the antitrust laws, FTC staff are concerned that the Bill will only serve to
encourage conduct that likely would not pass muster under the antitrust laws because it
would reduce competition, raise prices, and provide relatively small or no benefits to
consumers, Any effort to shield such harmful conduct from antitrust enforcement —
including attempts to confer state action immunity — is likely to harm Connecticut health
care consumers.

In its 2007 report, the bipartisan Antitrust Modernization Commission succinetly
stated a widely recognized proposition: “[t]ypically, antitrust exemptions create economic
benefits that flow to small, concentrated interest groups, while the costs of the exemption
are widely dispersed, usually passed on to a large population of consumers through
higher prices, reduced output, tower quality and reduced innovation”” In other words,
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antitrust exemptions threaten broad consumer harm while benefitting only certain market
participants.

Yet, health care providers repeatedly have sought antitrust immunity for various
forms of joint conduct, including agreements on the prices they will accept from payers,
asserting that immunity for joint bargaining is necessary to “level the playing field” so
that providers can create and exercise countervailing market power.35 In a 2004 report on
health care competition, the Antitrust Agencies jointly responded to and countered this
argument: ‘ '

Some physicians have lobbied heavily for an antitrust exemption to allow
independent physicians to bargain collectively. They argue that payors
have market power, and that collective bargaining will enable physicians
to exercise countervailing market power, The Agencies have consistently
opposed these exemptions, because they are likely to harm consumers by
increasing costs without improving quality of care. The Congressional
Budget Office estimated that proposed federal legislation to exempt
physicians from antitrust scrutiny would increase expenditures on private
health insurance by 2.6 percent and increase direct federal spending on

health care programs such as Medicaid by $11.3 billion.*®

The Bill under consideration in Connecticut arguably would permit precisely this
form of anticompetitive bargaining between independent health care providers.”

V. Antitrust Exemptions That Immunize Otherwise Anticompetitive Conduet
Pose a Substantial Risk of Consumer Harm and Are Disfavored

The U.8. Supreme Court recently reiterated its long-standing position that, “given
the antitrust laws' values of free enterprise and economic competition, ‘state-action
immunity is disfavored.””® This principle applies with equal force in the health care
industry, where consumers benefit from vigorous competition, and where anticompetitive
conduct can cause significant narm.>? As discussed above, antitrust law permits many
forms of procompetitive collaborations among health care providers. Antitrust laws also
serve the important function of protecting health care consumers from pernicious forms
of joint conduct, which is why antitrust immunity for otherwise-anticompetitive provider
collaborations is likely to harm consumers. Given the substantial risk that the Bill will
encourage the formation of inefficient and anticompetitive collaborations among health
care providers, we urge Connecticut legislators not to attempt to shield them from the
antitrust laws by attempting to invoke the state action doctrine,

Conclusion

Our analysis of H.B., 6431, as’ amended, suggests that its passage would pose a
significant risk of harm to Connecticut consumers. The Bill’s attempt to confer antitrust
immunity is unnecessary for legitimate collaborations and, if effective, would encourage

groups of private health care providers to engage n blatantly anticompetitive conduct. In
summary, FTC staff is concerned that this legislation is likely to foster anticompetitive
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conduct that is inconsistent with federal antitrust law and policy, and that such conduct
could work to the detriment of Connecticut health care consumers.

We appreciate your consideration of these issues.

Respectfully submitted,

O AANA

- Andrew L. Gavil, Director
Office of Policy Planning

et Sl NG

Howard Shelanski, Director
Bureau of Economics

it

Richard A. Feinstein, Director
Bureau of Competition

Attachments

' This letter expresscs the views of the Federal Trade Commission’s Office of Policy Planning, Bureau of
Competition, and Bureau of Economics. The letter does not necessarily represent the views of the Federal
Trade Commission (Commission) or of any individual Commissioner. The Commission has, however,
voted to authorize staff to submit these comments.

2 etter from the Hon. Catherine Osten and the Hon, Peter Tercyak, Connesticut General Assembly, to
Andrew 1. Gavil, Director, Office of Policy Planning, Fed. Trade Comm'n, May 20, 2013,

3 FTC Staff Comment to Senators Coleman and Kissel and Representatives Fox and Hetherington,
Connecticut General Assembly, Concerning Connecticut H,B, 6343, Intended To Exempt Members of
Certified Cooperative Arrangements From the Antitrust Laws (June 2011), available at

hitp://www. ftc.gov/os/201 1/06/110608che. pdf,

# Testimony of Attorney General George Jepson Before the Comm. on Labor and Pub, Employees (Mar. 5,
2013) (regarding AG’s opposition to H.B. 6431, as introduced); see afso Testimony of Attorney General
George Jepson Before the Comm, on Labor and Pub. Employees (Feb. 28, 2012) (regarding AG’s
opposition to prior “cooperative health care arrangements™ bill, §,B. 182).
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S Federal Trade Commission Act, 15 U.8.C. § 45,

& Standard Oil Co, v. FTC, 340 U.S. 231, 248 (1951) (“The heart of our national economic policy long has
been faith in the value of competition.”}.

¥ See Nat'l Soc. of Prof. Engineers v. United States, 435 U.8, 679, 695 (1978) (The antitrust laws reflect “a
legislative judgment that ultimately competifion will produce not only lower prices, but also better goods
and services. . . . The assumption that competition is the best method of allocating resources in a free
market recognizes that ail elements of a bargain -- quality, service, safety, and durability — and not just the
immediate cost, are favorably affected by the free opportunity to select among alternative offers.”).

¥ See generally Fed. Trade Comm'n, An Overview of FTC Antitrust Actions In Health Care Services and
Products (Mar, 2013), available at http://wwyw, fic.govibe/ealtheare/antitrust/heupdate.pdf; see also Fed,
Trade Comun’n, Competition in the Health Care Marketplace: Formal Commission Actions, available at
hittp: fic. govibe/healtheare/antitrust/commissionactions. htm.

? See, e.g., FED, TRADE COMM'N & U.S. DEP'T OF JUSTICE (“DOJ”), IMPROVING HEALTH CARE: A DOSE OF
COMPETITION (2004), available at hitp://vww.fic.gov/reports/healthcare/040723healthearerpt.pdf
[hereinafter FTC & DOJ, IMPROVING HEALTH CARE]. The report was based on, among other things, 27
days of formal hearings on competitive issues in health care, an FTC sponsored workshop, independent
research, and the Agencies’ enforcement experience.

'® FTC and staff advocacy may comprise letters or comments addressing specific policy issues,
Commission or staff testimony before legislative or regulatory bodies, amicus briefs, or reports. See, e.g.,
FTC Staff Letter to the Honorable Theresa W, Conroy, Connecticut House of Representatives, Concerning
the Likely Competitive Impact of Connecticut House Bill 6391 on Advance Practice Registered Nurses
(“APRNs") (Mar, 2013), available at http//www.ftc.gov/08/2013/03/1303 1 Yapmconroy.pdf (competitive
impact of statutorily required “collaborative practice agreements” for nurse practitioners); FTC and DOJ
Written Testimony Before the Illinois Task Force on Health Planning Reform Concerning IHlinois ‘
Certificate of Need Laws (Sept. 2008}, available at hitpi/fwerw. fie,gov/0s/2008/09/Y 08001 Sillcontaws.pdf;
Brief of the Fed. Trade Comm’n as Amicus Curiae, St. Joseph Abbey, et al, v. Castille, 712 E,3d 215 (5th
Cir. 2013) (No. 11-30756) (refuting argument that the policies of FTC funeral rule support restrictions of
sort challenged by petitioner); FTC & DOJ, IMPROVING HEALTH CARE, supra note 9.

't See, e.g., FTC Staff Comment to Senators Coleman and Kissel and Representatives Fox and
Hetherington, Connecticut General Assembly, supra note 3; FTC Staff Comment to the Hon. Eltiott
Naishtat Concerning Texas S.B. 8 to Exempt Certified Health Care Collaboratives From the Antitrust Laws

(May 2011), available at http:/fwww.fic.gov/os/201 1/05/1 105texashealtheare.pdf; FTC Staff Comment to
Rep. Tom Emmer of the Minnesota House of Representatives Concerning Minnesota H.F, No. 120 and

Senate Bill S.F. No. 203 on Health Care Cooperatives (Mar, 2009), available at

http:/fwww.fic.goviopp/advocacy/V090003.pdf; FTC Staff Comment to the Hon, William J. Seitz
Concerning Ohio Exccutive Order 2007-23S to Establish Collective Bargaining for Home Health Care
Workers (Feb. 2008), available at http:/fwww.fie.govios/2008/02/V08000 Lhomecare.pdf; FTC Staff
Comment Before the Puerto Rico House of Representatives Concerning S.B. 2190 to Permit Collective
Bargaining by Health Care Providers (Jan, 2008); available at

http://www. Ric. gov/0s/2008/02/v080003puerto.pdf (all advocacies available at

http:/fwww.fte. gov/opp/advocacy_date.shtm). See alse Prepared Statement of the Fed, Trade Comm’n
Before the H. Comm, on the Judiciary, Subcomm. on Inteliectual Property, Competition, and the Internet
Concerning H.R. 1946, the “Preserving Our Hometown Independent Pharmacies Act of 2011,” Mar. 29,

2012, available at htp:/fwerw . fic.gov/os/testimony/1 20329 pharmacytestimony.pdf,
2H.B, 6431 §§ 1-2.

P 1d, at § 2(a).

 Id. at § 1(4) (“*Health plan’ means an entity that pays for health care services, including, but not limited
to, commercial health insurance plans, self-insurance plans, health maintenance organizations, managed
care organizations, as defined in section 38a-478 of the general statutes, or any insurer or corporation
subject to the insurance laws of this state.”).
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1 1d. at § 4(d)(1).

€ 1d. at § 4(b), (0)(1)-()-

T 1d, at § 4(d)(1)-(2) (providing that civil penalties up to $25,000 per day, per each distinct violation, may
apply to any health plan that violates pertinent provisions).

18 14, at §2(a) (stiputating that joint negotiations may take place “[n)otwithstanding the antitrust laws").
The raised bill purports “[tJo permit health care providers to enter into cooperative arrangements that would
not be subject to certain antitrust laws,” Conn. Gen, Assembly, Raised H.B. No. 6431, Session Year 2013,

available at
http:/fwww.cga.ct.gov/asplc abillstatus/cgabillstatus.asp?selBill e=Bill&bill num=HB6431&which_ve

; c
ar=2013#. According to an analysis by the General Assembly’s Office of Legislative Research, the Bill
would, at the least, “generally exempt {approved collaboratives] from state antitrust laws.” Conn, Gen.
Asembly OLR Bill Analysis, available at hitpy/fwww.cga.ct.g0v/20] 3/BA/2013HB-06431-R000217-
BA htm. '

1% Conn. State Medical Soc’y, Am. Cotl. Surgeons Conn. Chapter, Am. Coll, Physicians Conn, Chapter,
Conn. Orthopacdic Soc’y, Conn. Soc'y of Eye Physicians, Conn. Dermatology & Dermatologic Surgery
Soe'y, Conn, ENT Soc’y, & Conn, Urology Soc'y, Testimony in Support of House Bill 6431 An Act
Concerning Cooperative Health Care Arrangements, Presented to the Labor & Pub. Employces Comm.
(Mar. 5,2013),

20 pyb. L. No. 111-148, § 3022, 14 Stat, 119, 395 (“Affordable Care Act”).
21 ped. Trade Comm'n & U.S. Dep’t of Justice, Aatitrust Guidelines for Collaborations Among

Competitors (Apr. 2000), available at http://www.ftc.gov. 05/2000/04/ftcdojguidelines.pdf.

2 ped. Trade Comm’n & U.S. Dep't of Justice Statements of Antitrust Enforcement Policy In Health Care
(1996), available at hﬁp;llwy_{w.ﬁc.govlbc/hgalmcareiindusmgguidglpglicy/index.htm. See, e.g., id. at
Statement 8 (physician network joint ventures), Statement 7 (joint purchasing arrangements among
providers of health care services), and Statement 6 (provider participation In exchanges of price and cost
information).

» See, e.g., Lotter from Markus H. Meier, Fed. Trade Comm'n to Michael E. Joseph, Esq., McAfee & Taft,
Re: Norman PHO Advisory Opinion, Feb. 13, 2013, avatiable at

hltp:!lwww,ﬁc.govlosfzo13/02/ 130213normanphoadvitr.pdf; Letter from Markus H. Meier, FTC to Christi
Braun, Ober, Kaler, Grimes & Shriver, Re: TriState Health Partners, Inc, Advisory Opinion, Apr. 13,2009,
available at h;,tp:[fwww.ﬁc.gov!gs!c!osingslgtaff[0904l3[:istateaoletter.gdf; Letter from Markus Meier,
FTC to Christi Braun & John J, Miles, Ober, Kaler, Grimes & Shriver, Re: Greater Rochester Independent
Practice Association, Inc. Advisory Opinion, Sept. 17, 2007, available at
hgt_p:l[www.ﬂc.govfbc/aﬂopﬂgg‘pa,gdf.

# Mark McClellan et al., A National Strategy fo Put Accountable Care into Practice, 29 HEALTH ATFFAIRS
082, 982 (2010).

25 (s, Medicare & Medicaid Servs,, Press Release, More Doctors, Hospitals Pariner to Coordinate Care

for People with Medicare (Jan. 10, 2013), available at
htip:/fwww.cms.gov/apps/media/press/release.as 9Counter=450] &intNumPerPa; e=10&checkDate=&cheg

ld(ev=&srch’l‘vne*l&numDavs=3500&srch0nt=0&srchData=&ke\eg._rordType=Ail&chkNewsType=1%2C
+29%2C+3%2C+4%2CH5&intP age=&shoEAllﬂ&pYgmﬂ&vear=&desc=&cb00rder=date.

% 14 Tn addition, “[a]pproximately 20 percent of ACOs include community heaith centers, rural health
clinics and critical access hospitals that serve low-income and rural communities.” Id.

27 For example, David Mulilestein has estimated “428 total ACOs now existing in 49 states,” David
Muhlestein, Continued Growth of Public and Private Accountable Care Organizations, HEALTH AFFAIRS
BLOG (Feb, 19, 2013) (counting, ¢.g., ACOs formed solely on the private side and those negotiated directly
with state Medicaid programs), available at hﬁp:/mealthaffairs.orgzblogﬂ{)l?./(}zl 19/continued-growth-of-
public-and-private-accountable-care-organiz.ationsf; of McClellan et al,, supra note 24, at 983 (describing
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diverse ACOs including, as of 2010, a Brookings/Dartmouth Accountable Care Collaborative comprising
“approximately sixty provider systems across the country.”).

% See generally Susan S. DeSanti, ACO Antitrust Guidelines: Coordination Among Federal 4 gencles, 11-2
ANTITRUST SOURCE 1 (Dec, 2011).

® Dep’t Health & Human Servs,, Ctrs. Medicare & Medicaid Servs, (“CMS"), 42 CFR Part 425, Medicare
Program; Medicare Shared Savings Program: Accountable Care Organizations (Final Rule), 76 Fed. Reg.
67802, 67804 (Nov. 2, 2011).

% ped. Trade Comm'n & U.S. Dep’t. of Justice Working Group Issues Summary of Activities Since
October 2011 Release of ACO Antitrust Enforcement Policy (Apr. 10, 2013), available at
hgg:/fwww.ﬂc,goy/bc!hgalthcarelaco/mssp-summagc.gdf‘. The policy statement itseif is, Fed. Trade
Comm'n and U.S. Dep't of Justice: Statement of Antltrust Enforcement Policy Regarding Accountable
Care Organizations Participating in the Medicare Shared Savings Program, 76 Fed. Reg. 67026 (Oct. 28,
2011) [hereinafter FTC/DOY ACO Policy Statement] (explaining Agency views on operations of ACOs in
private health care markets as well as the Medicare Shared Savings Program). '

3 RFTC/DOJ ACO Policy Statement, supra note 30, at 67030-31.
2 ped. Trade Comm’n & U.S. Dep’t. of Tustice Working Group Issues Summary, supre note 30.

3 The CMS final rule, and the FTC/DOJ policy statement, followed extensive research and consultation by
the agencies with key stakeholders in the health care community. For example, in 2010, the FTC, CMS,
and HHS jointly sponsored a public workshop to explore ACO-related issues, with formal participation by
physician groups, payers, institutional providers, regutators, and academics, among others, and with written
comments soticited from the public at large. Information regarding the “Workshop Regarding Accountable
Care Organizations and Implications Regarding Antitrust, Physican Self-Referral, Antl-Kickback and Civil
Monetary Penalty Laws,” held at CMS on Oct. 5, 2010, with links to the agenda, public comments, and
workshop transcripts, can be found at http:f!www.ﬂc.gov,{opp[workshopsfacolindex.§h1mI#Eet_ncg§L The
Commission held a second public workshop to explore ACO formation issues — including issues raised by
the proposed FTC/DOJ ACO policy statement — in May 201 1. Information regarding the FTC’s May 9,
2011 workshop, “Another Dose of Competition: Accountable Care Organizations and Antitrust,” can be

found at ht_tg:/Iwww.ftc.goylopp[workshogs!acol’[index.shtmI.

3 ANTITRUST MODERNFZATION COMM’N, REPORT AND RECOMMENDATIONS 335 (2007), available at
htm://govinfo.libm.ugt.edufamc/regort recommendation/ame._final report.pdf,

% 1n general, the Supreme Court has flatly rejected the notion that members of the learned professions
should be free from antitrust scrutiny: “The nature of an occupation, standing alone, does not provide
sanctuary from the Sherman Act , . . nor is the public-service aspect of professional practice controlling in
determining whether § 1 inciudes professions.” Goldfarb v. Va. State Bar, 421 U.S. 773, 787 (1975); see
also Nat'l Soc’y Prof’l Engineers, 435 U.S. 679, 695 (1978) (Supreme Court rejection of argument that
competition itself poses a “potential threat . , . to the public safety™); FTC v, Indiana Fed'n of Dentists, 476
U.8. 447 (1986).

3 £1C & DOJ, IMPROVING HEALTH CARE, supra note 9, at 14. For example, a recent FTC enforcement
action concerned “an agreement among eight independent nephrologists in southwestern Puerto Rico to fix
the prices and the conditions under which they would participate in *Mi Salud,’ the Commonwealth of
Puerto Rico's Medicaid program for providing healthcare services to indigent residents. In furtherance of
their conspiracy, Respondents collectively terminated their participation in the Mi Salud program in
southwestern Puerto Rico after the program’s regional administrator , . . refused to accede to Respondents’
demands to restore a cut In reimbursements for certain patients eligible for benefits under both Medicare
and Mi Salud (“dual eligibles™), After Respondents terminated their service agreements with Humana, they
refused to treat any of Humana's Mi Salud patients.” In the Matter of Préxedes E. Alvarez Santiago, M.D.,
Daniel Pérez Brisebois, M.ID., Jorge Griltasca Palou, M.D., Rafael Garcia Nieves, M.D,, Francis M.
Vizquez Roura, M.D,, Angel B. Rivera Santos, M.D,, Cosme D, Santos Torres, M.D., and Juan L. Vilard
Chardén, M., FTC File No. 121-0098, C-4402 (Complaint), 2 (May 3, 2013), avallable at

hitp://fic.gov/osicaselist/12 lQO98{i305039megh:oiogistscmpt.pdf.
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¥ In addition, the asymmetric “good faith” negotiation requirement and threat of very large fines,
applicable to all health plans, large and small (supra note 17), will likely decrease the incentives of
cooperatives to compete on price and quality. It wiil aiso likely impede the ability of health plans to use
selective contracting, a key mechanism for promoting quality and cost-containment goals,

% RTC v, Phoebe Putney Health System, Tnc., 133 S. Ct. 1003, 1010 (2013) (quoting FTC v. Ticor Title
Ins. Co., 504 U. S. 621, 636 (1992)); see also North Carolina State Bd. of Dental Examiners v, FTC, No.
12-1172 (4th Cir. May 31, 2013) (no state action immunity for dentel board that sought to exclude non-
dentist competitors In teeth whitening services).

3% RTCv, Phoebe Putney, 133 S. Ct. at 1015 (state legislature’s objective of improving access to affordable
health care does not logically suggest contemplation of anticompetitive means, and “restrictions {imposed
upon hospital authorities] should be read to suggest more modest aims.”). As the U,S. Court of Appeals for
the Fourth Circuit has observed, “[florewarned by the [Supreme Court’s] decision in National Society of
Professional Engineers . . . that it is not the function of a group of professionals to decide that competition
is not beneficial in their line of work, we are not inclined to condone anticompetitive conduct upon an
incantation of ‘good medical practice.” Virginia Acad. of Clinical Psychologists v. Blue Shield of
Virginia, 624 F.2d 476, 485 (4th Cir, 1980).
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UNIFRD STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D&, 20560

Office of Polley Plenning
Sureau of Beonomles
Dusead of Compelltion

June 8, 2011

Senators Bric D, Coleman and John A, Klssel
Represontatives Gerald Fox and Jobn W, Hethorlngton
Connecticut Genoral Asgsembly

Rootn 2500 L.0.B.

300 Capltol Avenuo

Hartford, CT 06106-1591

Daar Senalors Coloman and Kissel and Representatives Fox and Hetherington:

The staffs of the Fedoral Trade Commission's Office of Policy Planning, Buroal
of Competition, and Bureau of Heonomies' are pleased 10 respond fo your request for
comments on ho antitrust provistons of House Bill No, 6343 (“H.B, 6343 or “the BU).
"Tho Bil, among other things, Intends to exempt hoalih care provider-merabers of
certified “oooperative arrangementy” from slate and fedoral antitrust laws.” The
exemplion is aimed at immunizing 8 sooperatiye’s confract negotiations with managed
caro organizations, but appoats to extend to o broad rango of other acttvitios a8 woll, We
are vely concerned that the antitrust provisions of the BilL, If enacted, ave likely to fead to
dramatically tnoreased costs and decrensed accoss 0 health oave for Comnectiont
consumers, The review provisions in the Bl appear wlikely to provent these harroful

effecls,

The Bill is not needed {0 allow procompetitive cooperativo activities by heaith
care providers because antitrost law aleady pormits collaborations that benofit
consumers, To (he extent that FLB, 6343 1s destgned to authotlze conduct not already
pormittod undsy tho antiirast Inws, it threatans to deprive health care consumers of the
benefits of competition, Tn addition, the rogulatory regime contemplated by the B may
be Insuffictent to meet the rlgorous standards required to confor state action Jmmunity
from tho federal antitrast faws If that Is indced the intent of the Bill.

[ ey

VThis fetter cXproases tho views of the Trederal Trade Commission’s Office of Policy Planning, Bureay of
Compelition, and Burea of Beonomies. The Jetlor dous not neeossarily veprosent the views of the Federal
“Frada Connnlssion {Commission) of of any individual Commissioner, The Comumilssien hing, howsver,
voted o authorize staffto submit these comments.

? Although the Bl oxplichly granis antitrust immuntty only under Canneotiout faw, {or purposes of this
letter we aasume that the tinpnity Is Intonded to gxtend to federal antitrust law aa well, See Town of
Helite v, Clty of Eatt Claire, 471 US 34, 42 (1985} {siate toglslature’s oxpliolt stntemont regognizing
anticompoetitive conduct and sxpactation of mtltzust frnmunity {s ot necessary for state petion dostring

jmmunity to appiy).




Intorest md Expeidonco of the Federal Trade Commission

Congress has charged the Federal Trade Commission (“FTC” o “Comimission”)
with enforoing the Federal Trade Commission Aot which prohiblis unfair methods of
competition and unfaly or decoptive wels oF practices In commeorce,” Pursuant to its
statutory mandate, the FTC seoks 1o identify business practices and governmental
vogulations that may impede competition without also offering countervalling benefits to

COTSUIISTS,

Health care competition is erlitioally lmportant to the economty and consumer
welfare, For this reason, anticompetitive conduct in henlth care markets has long been
key focus of FTC aotivity, The agoncy has brought numerous antitrust enforcement
actions Involving the health care industry." Tn addition, the Commission and s staff
have given testimony,” fssued reports, and sngaged in advosacy to stats legisinfures
regarding vatlous aspects of competition in the health oare industry, Of particular
velovance, the Commisston and Hs staff have long advocated agninst fedoral and state
legislative proposals that would oreate antitrust exemptlons for colleclive negotiations by
heatth care providers when such oxemptions are likely Lo havm CONSUMOTS,

e
3 yredoral Trado Cominisslon Act, 15 US.C 545,

4 020 Foderal Trade Commisston, Qvorview of TTC Antitrust Actlons In Heallh Care Sorvices and
Produets, Sept, 2010, avallnbio all !ﬂlpxlsyxm,ng.ggx[bgi }QI20hcup_d_z}Le,.p_glf

$ e Propared Statoment of the Ted. Trade Comm’n Before the 1, Comm, on the sudiclary, Subcomm, On
Coutts ond Conpetition Policy, On “Antitrust Enforcoment In the Heallh Caro Tndustry," Des, }, 2010,
Propared Statoment ofthe Fec{ Trade Comm*n Before the Suboomm, On Consumer Protection, Product
Salaty, and Insurance, Comm, on Commereo, Selence & Transportation, On “The importange of
Competition and Antitrust Lnforcement to Lower-Cost, Higher-Quatlty Healih Caro,” Tnly 16, 2009 (all
testimoniog avalinble al: hug.al]ﬂ\m,no.goymgmgsgimonyzlndo;g,ahlml).

¢ See VED, TRADE COMMN, EMEROING FIBALTH CARE [ssuBs: FOLLOW-ON BIOLGOIC Drua COMPETITION
{Jun, 2009); VED, TRADE COMM'N, PHARMACY BENERIT MANAGERS: OWHERSHI? oy MAlL-ORDIR
PHARMACIES {Aug. 2005); Fap, TRADH COMM'N AND DEP'T OF JUSTICE, IMPRROYING {IRALTH CAREL A
1oSE O COMPRTITION (Jul, 2004) (nit ropotts availablo ak: mtmmmmﬁo,gomcponslmdgg,g]um).

¥ gge FTC Staff Comment 10 the Hon, BHiott Nalshtal Concorning Toxas S.B. 8 to Exempt Certifiod Health
Care Collaboratives From ihe Antitrust Laws (May 201 {); FTC Stnff Comiment to Rep. Tom Rmmer of the
Minnosota Honge of Roprosentatives Concerning Minnesotn H.F, Ne, 120 and Sennte Bl 8.7 Na, 203 on
Hoalth Care Coapetatives (Mar, 2009}, FTC Staff Commont 10 {iic Hon, Wiillam J. Seitz Concemning Ohlo
Bxecutive Order 2007-238 te Establish Colleetive Bargaining for Home Henlth Cre Workers (Feb, 2008}
FIC Staff Commant Bofore the Puerio Rico Houss of Reprosentatives Concerning 8.B. 2190 Lo Pormall
Colleotlvo Bargaining by Heolth Care Providers (Jam, 2008) (al] advocasies avallablo alt
mpme.no.ggﬂggmm&MgM). Sea also Letier 1o Hon, Rens 0, Olivelra, Concorning Texns
physiclan Colleotive Bargaining (May 1999) (avaltablo at! mug;i\mxz,t;g,gqylb;fxﬂ‘)ﬁﬂﬂ%g{ﬂm); Prepared
Statement of the Fed, Trade Comm'™n Before the 1. Comm. on ihe Judiclary, Concorning HiR, 1304, the
wQuality Hoallh-Core Conlition Aet of 1999, hina 22, 1999, available at

9
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The Connecticut Bill

11.B. 6343 altows the establishment of “goopetalive arrangements” — agreements
among health care providers - and apparently intends to provide thom with an oxempltion
from the antitrust Jaws upon approval by the Conpectiout Attorney General. That
immunity would extond to “shaving, allooating or reforring patients, personuel,
instructional programs, suppott servicos or facilitles or medical, dingnostic or {aboratory
facilities or proceduros, ot nogotlating fees, prices or rates with managed care
organizations, and includes, but is not limited to, 8 merger, acquisition or jolnt venture.”
The Bill also prohibis managed cate organlzations from refusing to nogoliate “In good
falth” with parties in & certified cooperative grrangement, A managed care organization
that violates this prohibition Is subjeet to a penalty of up to $23,000 per day,

To qualify asa cooperative arrangement under fhie Bill, the bealth care providers
must apply for and reccive a weortificate of public advantage” from the Conneoticut
Attomey General,'® The Atiornoy Goneral’s roview of an ppplication must gongider the
benofits of the arrangement, including “enhancemet of the quality of health services to
conavmers; galns In cost officiency of providing health services; improvement in
utilization of and access to heallh sorvices and cquipment; and avotdancs of duphication
of health resources.”" The Attorney Ceneral must comparo {hese benofits against any
disadvantagos, tioluding “the potentlal reduotion In competition; the adverse impact on
qualily, accoss oF price of health care services 10 consumers; and the availability of
arpangemonts that achiove the same benefits with Jess restriotion on compstition."* The
Attorney Cleneral must {hen detormine whether the “benefits outwelgh the disadvantages”
and approve or deny the application within ninety days of receiving it.

The Attorney General 18 also responsible for overseoing the gooperative
arrangements by yeviewing annual progross rapm:ts.” £, throngh this roview, the
Aftorney General dotermines fhat tho benefis of {ho cooperative arrangernent no longer
outweigh the disadvantages, 11e must hold a hearing to detormine whether 10 revoke of
modify the ccrtiﬁuatc.” The Attorney General, however may not “modify or yovoke a
cortifioate of public advantage more than three yeprs aflot tho Initial lssuance” of the

cartificate.

e
bHLB, 6343 § (a)(1) (Corn, 201 )3
% LLR, 6343 § 1(e) (Conn, 2011

1 1.8, 6343 § 1) (Conn, 2011),

I ELB, 6343 § o)(2) (Conn. 201 .
?1d,

© 1 B. 6343 § o)1) (Conn. 2041),
M1y 6343 § Ho)A) (Comn, 2011,
15 41,8, 6343 § H(e)(5) (Comn. 20t 1)
Y Id,




The Likely Eifects of H.B, 6343

The antlivust exemption in the Bill s unnecessary to promote hoalih vare bensfits
to consumers {hrough caoperative arrangements. This is because the antitrust laws
already allow procompetiiive collaborations among competitors, The Bill, which is
designed to ailow coordinated agtivity among health oare compotitors beyond that
permitted by {he antiirust laws, pases 8 substantial risk of consumer harm by increasing
costs, Impeding innovatlon, and decrensing acooss to health care, Bven with oversight by
;he Atilon:ley General, that consumer harm may bo difficuit to provent once & sooperative
s cerlified.

(s) The Billls Unugeessary fo Promoto Arrangentonts That Wil Boefit
Conswuer's

Pederal antitrust taw alrendy permits joint aclivity by health caro providers that
benefits consumers, Flrst, oven providers’ price agreements wro tawful when reasonably
necossary to oreate officiencles (such ag redueing tho cost o Improving the quatity of
health care provided to patlents), and have an overall procompetltlve gftect, For
example, antitrust standards distinguish botween offective clinteal intogration among
health care providors that has the potential to achlevo cost savings and improve health
outcomes and fhose provider arcangeinents that extst moroly to give the providers groster
bargaining loverags with hoalth plans, Both the FTC and its statf and the U. 5.
Deopattment of Tustice have provided substantial guidance to providers to make clear that
the antlirnst Jaws do not provent honlth oars providers from engaging in beneficlal
collaborations. 17 The antitrust laws ate designed o stop actions that raise prices or
inhibit new forms of competitlon; they do not block aotivitles that benefit cONSUNIGES,
We therefore pot only sce 1o need for legistation to anihorizo colleotive fee nogotiations
ihat would arpuably benefil consumers, We are also concerned that any new legisiation
may instead have the offect of immunizing agreements among providers, and potontially

hatin consumers:

Second, no antilrust exempiion is ueeded fo permit health caro providers (0

e
7 3pe, 0., Dop't Of Justice & Ved. "Trade Comm'n, Stalenrents af Antlirust Enforesnient, Policy In Health
Care (1996), avallablo at mmmwmmmmmmmmﬁm TriSinte
Health Pariners, Tno,, Lettor from Markug Molor, FTC o Chylstl Braun, Ober, Kalor, Grimes & Shrhver,
Aprii 13, 2009: Grepter Rochsster Independent Pravtlce Assoclation, The., Letter from Markus Moler, FTC
{0 Chirist§ Braun & John 7, Miles, Oheor, Kalor, Grimos & Shrivor, Soplembor 17, 2007, lelters available all
hipifswi. Qo cfijenl [indusﬂgnigigigdv,{sgmh&m. Sag giso Fed, Trade Comn & U.8, Dop't
of Justice, Antlirusi Cddelines for Colfaborations Among Competifors, April 2000, avallable at:
htip Iwﬁg,gngggmmlﬂs_dﬂ&m@mm. Most recenily, the FTC and DOJ released a jolnt
statormont oxplaining how e roviswing antitrust agenoy will enforce U.S, antitrust taws agalnst {he new
Accountable Care Organizatlong —~ groups of heaith care providers that, I£ thoy are likely fo tower gosls and
cnuse Improvements In the availabllity of heallh care, will be pormitied under the Alfordnblo Care Aot of
2010 to oporate, Fed. Trade Comm™ and the Antlirast Diviston of the Departmont of Tustice: Proposed
Statement of Antilrust Rrforcemont Polisy Regarding Accountable Care Organizations Participating in the
govips/fed :

Medicare Shared Savings Program, available al hupsffwyny-fe /fedrop/201 103/ 1033 acofin,pdf.




disouss thelr congomns regarding hoalth plan practices, whether among themselves or with
tiealth plans. We understand that some supporters of the Bill may be under the
jmpressiott that any such dlscnssions would vielato the antirust laws, But that is not the
case, Health care professionals may, under existing antitrust law, engage in collgative
advooacy, both to promole the Interests of thelr patients and 1o express thelr opinions
about otiwr jssuies, such as payment delays, dispute resolution procedurds, and other
matters.

() ‘Tho Bill Poses 8 28 stantial Rigk of Congumey Harm

The Bl Is intended lo extend autitrust Immunity to 8 broad range of agreoments.
among health care providers to eliminate competition, Rogardiess of any stated ntent by
a health care provider to fmprove health care quality and control costs, the practical effect
of the Bill will be to exenpt antlcompotittve conduet from antilrust seratiny. We think
fhls wonld pose an NHNCCESSArY and substantial risk of consumer harra,

1t is well-recognized that antitrust oxeruptions routinely ihreaten broad consumer
harm for the benefit of n fow. The bipartisan Antitrust Modernization Comnittes
observed “[Uypleatly, antlirust exemptlons crente cconomio benefits that flow 10 small,
concentrated inferost groubs, while the costs of the exemption #re widely dispersed,
nsunily passed on o 8 fargo population of consumers through higher prices, redueed
output, lower quality and vedueed innovatien."“’ The Bill appears intended to shield 8
road Tange of potentially anticompetitlve conduct from antlivust challenge. Such
anticompoetitive conduct may inolude cooporative agreements not 10 compele with rogard
to patients, procedures, porsonnel, of suppott services, pgrecments on the fees providers
will accept from hoalth ptans, and agreemeonts (hat will havo the effect of eliminating

benefioial competition {hrough MErger.

Tn addition, the Bill's requiremont that managed care organizations negotiate with
parties to 8 cooperative agrecrent ~ vacked up witha potentlal civil penalty of $25,000
pet day for a fatlure 1o negotiate iy good falth” ~ compounds the likely consumer
harm. 2> This tequirement not only will decrease the incentlves of cooperatives {0

T ‘
W ho 1996 Statentents of. Aniteust Enforcement Poliey I Health Care fssued by the Coramission and the
Depariment of Justice oxplain {he ways In which antitst juw pormits honlth cars provlders o gollootively
provide bolh feo and non-feo relnted information to health plans, (Dep't of Justlee & Fod, Trade Comm'n,
Sratements of Antlirus! Enforcement Polley in Heallh Care (1996), availablo att
gmp:zlmm,ﬁg.gmﬁmm d soliey/indox.hipn) See also Letior to Grogory Gr Binford
{February 6, 2003) (advisory opinion explalning that physlolans’ proposed fornation of advopacy group o
ootlect and disseminate information abont henlth plan polices and procodures, Tnolding feos pald to tooal
physiolans compared to foos pald in other aroas, did not appenr ikely to have antloompotitive offectsh 8eo
alse American Medioal Aﬁsn' Mode! Managed Crre Contract {4th Ed, 2005, avalluble at hitpufwiwiname:
gfame fpubfupload mm/68/mmee dth_sd.pdf.

DEEN.08 t
¥ Antivust Modornization Commission, Roport and Recommendations (Aprit 2007) ot 335, available at:
}mp:ﬂgmlgE‘e.ilbmmtmi,ggw‘gmcimn nendation/ame,_finsl roport.pdf

2 A titrust Jurlsprudonce recognizes & pariy's Jong-eslablished right Lo exoreise its discratlon over with
whom it deals, See United States v. Colgate & Co., 250 U8, 300, 307 (191%).




compels on price and quality, but also threatens the ability of health plans to effectivoly
uge selective contracting, a key mechantsm for promoting quality and cost-containmont
goals. Yurthormore, the lnok of clarily surrounding what constitutes “mood faith”
negotiation in this context may discowrage plans from actively pursuing prograns and
contract terms that would benefit consumers, Moreover, defermining Hability based on &
fallure to negotiate in “good falth” could require courls fo assess the ronsonableness of
prices and other torms of dealing, 4 role for which they arc Hi-suited.”

It will be difficult, i not impossibie, for the Attorney Qeneral’s roview to protect
conswners from the harmfil offoots of this legistation, First, it is not clea that the
Aftorney General has the necessary funds or avallable resources to conduct the type of
faot-intensive, ttme-consuming market analysts needed to ovaluate the compotitive cffects
of a hoalth care cooperative during ihe certificalion process, The time allotted for the
Attorney Genetal’s roview Is Himited o ninety days and the standards under which fhe
Attorney General may assoss the caoperadives are unclear. Second, the Attorney
Gengral’s ability to remedy the harm cavsed by an anticompetitive cooperative, once
formed, s imlied, The Attorney General's oversight relies solely on hlg ot her roview of
@ cooporative's annual “progress yoport,” Moroover, even if ihe Attorney General finds
cooperative arrangemont lins caused consumer harm, the power to addvoss such problems
is clreumsoribed by the Hmited remedy (revooation or rmodification of certification) as
woll as the limited grounds for oxorolsing (hat remedy. Thus, If & cooperative has used is
markel power to Increase prlees without countervailing benefit, there Is no moans (o
yornedy that harm, Third, once thres years have passed sinco a cooperative’s
certification, the Attorney General has no power fo modify o ravoke the purported
antitrust Immunity conveyed by the cerlification, regardless of the sironmstances, Thus,
the review provisions will not proteot consumers from the ikely harr orealed by the BilL,

Tho Bill Likoly Will Not Croato State Action Tmmwnity

"The fedoral antitrust immunity that {he Bilt apparently purporis 10 confor on
cooperative arrangements is effootive only if the State of Connecticut has clearly
articulated an intention {o replace competltion Jn this aon with a regulatory seheme, and
aotively supervises this private conduct,? The active supervision test geeks to delermine
swhether o State hos exetcised sufflolont independent Judgment and control so that the
details [of the restraint] have boon established as a product of deltberato state
interventlon, not simply by agreement among private pﬂrlk:s."23 As oxplained by the
Suprome Court in Patrick v. Burgel, state offiolals must “havo and exerolse power 10
review particular anticomyeti!lve aots of private partfes and disapprove those that fail to
accord with stato potley.”™

e
T parhion Conmie g, fnecv, Lay Offtces of Curtis ¥, Trinko, AP, 540 U,S. 398, 408 (2004},

7 parker v. Brown, 317 U.8, 341,351 (1943Y; see also Cal, Retall Lignor Dealers Ass'n v, Mideal
Aluminiem, Ine,, 445 1.8, 9%, 105 (1980).

B Fgderal Trade Conission v. Ticor Tille Insuratice Cp., S04 U.S, 621, 634 (1992).
B 486 U.S. ¢, 101 {1988).




Here, the State’s review proposed under the BH doos not appear sufficient to
meet the reguirements of the stato actlon doetrine, Notwithstanding the requirement that
aunual progress reporls be filed by the health oare providers during the initial threexyear
period, the Bill scemingly would not require Stafo officials to review particular contracts
and foo arrangements between groups of providers and payors 1o assess whether they
comport with Slate poliey goals (inchuding but not fimited to the goals stated under
seolion 1(c)(2) of the Bill}, and to remedy on an ongolng basis situations (hat may violate
those goals, Notably also, the Bill does not appent to mandate any stalo monltoring and
review of cooperalive arrangoments three years afler the initial Issuance of a certificate,
As thoe Supreme Court has made clear, parties clalnlng state action immunity face a high
bar, The tegulatory program proposed by the Bill appears not to clear that bar,

Concluglon

Our analysis of H.B. 6343 suggests ihat its passnge would pose a significant risk
of fnoreased health caro oosts and decroased access to care for Comnsetiont consumers,
The antitrust immunity provisions in this legislation are wnnceossary and would allow
groups of private health care providers to engage in unsupsrvised antloompetitive
conduct, In suamary, ETC staff is concerned that this leglslatlon is likely {o foster
anticompetitive conduct that {s inconsistont with federal antitust law and polioy, and that
such conduel could work fo the dotriment of Conneotlent health eare consumers,




We appreciate your consideration of these Issues,

Respeetfully submittod,

g&dm S De M

Susan S, DeSanti, Director
Office of Policy Planning
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Joseph Farrell, Director
Bureau of Heonomics

otz

Riohard A, Feinsteln, IHrector
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Remarks of Maureen K. Ohlhausen’
Commissioner, Federal Trade Commission

before
The Connecticut Bar Association
Antitrust & Trade Regulation and Consumer Law Sections
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February 26, 2014

I. Introduction

Good evening, Thank you to Erika Amarante and Bob Langer for inviting meto
participate in this event. 1 am delighted to speak to you today about the Federal Trade
Commission’s recent efforts to protect competition and consumer welfare in two overlapping
sectors of the U.S. economy: the health care sector and the technology sector. Each of these
sectors represents a significant portion of the U.S. economy. Together, they comprise many key
areas of innovation and change in private commerce, as well as central areas of concern for
policy makers. 1 want to talk about some of the work that my agency has done in these two
areas, as well as some issues where they intersect in health information technology and
telemedicine.

As you know, the U.S. health care sector is undergoing a non-trivial amount of change

! The views expressed in these remarks are my own and do not necessarily reflect the views of the Commission or
any other Commissioner, T would like to thank Daniel J. Gilman for his assistance in preparing this speech.
prepartng )




with the passage of the Patient Protection and Affordable Care Act,? which reaches far beyond
the hotly discussed topics of the health care exchanges and the web site, Partly due to the
Affordable Care Act, the health care sector has seen a significant amount of consolidation —
among hospital systems and among physician groups, as well as combinations of hospitals and
physician groups. On the tech side, under the American Recovery and Reinvestment Act of
2009, the Centers for Medicare and Medicaid Services (CMS) has aiready spent more than $19
billion on electronic health records, or “e-HRs,” including incentive payments to encourage .
health care providers and professionals to implement e-HR systems.4 As they say in
Washington, a billion here, a billion there, But, it is not just real money at issue. It is spending
and regulation that affects the shape of tech markets and health care practice, affects the
integration of health care providers and health care information, and implicates standard-setting,
payment, privacy, data security, and many other issues in the health and heaith-tech sectors.
Because of the importance of health care competition to the economy and consumer
welfare, anticompetitive conduct and regulation in health care markets has long been a key focus
of FTC law enforcement, rescarch, and advocacy, The FTC has investigated and litigated
antitrust cases in markets across the country involving hospitals, physicians, pharmaceuticals,

and other health care goods and services.” We regularly issue informal advisory opinions on the

2 pub. L, Na. 111-148, 124 Stat. §19 (2010), amended by Health Care and Education Recongiliation Act of 2010,
Pub. L. No. 111-152, 124 Stat, 1029 (2010).

3 pub. L, No. 111-5, 123 Stat. 115 (2009).

4 See Ctrs. for Medicare and Medicaid Servs., HER Incentive Programs: the Latest Monthly Payment and
Registration Summary Report (Dec. 2013), available at hiipdiwww.oins.gov/Regulations-and-
Guidance/Leeislatio/EHR IncentivePrograms/Downloads/December2013 SummaryReport.pdf.

3 See, e.g., FED. TRADE COMM’N STAFF, OVERVIEW OF FTC ANTITRUST ACTIONS IN HEALTH CARE SERVICES AND
PRODUCTS (2013), available at hitpAwww. fte.covibe/healtheare/antitrusthcupdate.pdf FED. TRADE COMM'N
STAFF, OVERVIEW OF FTC ANTITRUST ACTIONS IN PHARMACEUTICAL SERVICES AND PRODUCTS (2013), available af
Wttp/Awww. fic.cov/bo/healtheare/antitrust/rxupdate pdf,




application of the antitrust laws to health care markets.® In addition, we have conducted
hearings, undertaken research, and issued reports and policy statements on various issues in
health care competition, often in conjunction with the U.S. Department of Justice (DOJ).7

The hearings, research, reports, and other competition policy efforts represent a
distinctive part of the FTC’s statutory mission under the FTC Act and are a ctucial complement
to our law enforcement mission. Next month, we are conducting a two-day workshop —
scheduled for March 20 and 21 and open to the public — to examine a range of health care
competition issues, including ones raised by the regulation of health care professionals,
innovations in health care delivery, advances in health care technology, the measurement of
health care quality, and price trans‘parcnoy.8 1 would encourage you to atténd this workshop, if
you can,

These types of research and ecucation projects piay an especially important role in
dynamic industries, where it is important for the Commission to be apprised of facts on the
ground in a changing landscape and to spot competition and consumer protection issues as they
arise — and not just in hindsight. In those quickly evolving industries, we should always be
mindful of both the fact that the ground may be shifting and the fact that we want it to do exactly

that. We want a law enforcement and regulatory environment that protects consSumMers against

§ tnformation regarding the Commission’s competition advisory opinion program is available at
ixﬁg:/iwww.ftc.gev/bc/advisogy .shto,

7 See, e.g., FED. TRADE CoMM’N & U.S, DEP'T OF JUSTICE, SPATEMENTS OF ANTITRUST ENFORCEMENT PoLiCY
REGARDING ACCOUNTABLE CARB ORGANIZATIONS PARTICIPATING IN THE MEDICARE SHARED SAVINGS PROGRAM
(2011), available at http://www.fle.goviopp/acol; FED, TRADE CoMM’N & U.S, DEP'T OF JUSTICE, IMPROVING
HEALTH CARE: A DOSE OF COMPETITION (2004), available at
http:ff‘www.ﬁc.govfreports!hcaltixcare/040723hea1thcarer|)l.ngl_f; U.S. DEP™T OF JUSTICE & FED. TRADE COMM’N,
STATEMENTS OF ENFORCEMENT POLICY IN HEALTIT CARE ( 1996), available at

hti;;://www.iusiice.gcw’ai t/public/guidelines/1791 .

& [nformation regarding the workshop is available at i]ttp:ff\\wvw.ﬂc.govine\.vs—evcntsfevents—
catendar/?_()l4!()3/examining~health-care—compeiitien.




substantial market failure and fraud, but we also want an environment that permits and even
fosters innovation.

It is not surprising, then, that the FTC has pursued these types of policy development
efforts in the tech sector as well as the health care sector. Last November, the FTC held a
workshop on “the Internet of Things” — that is, all sorts of sensors and other types of telemetry
embedded in physical objects, from watches to cars to medical devices, which are linked through
wired and wireless networks using the Internet, We held the workshop to get a better sense of
this emerging space and a better understanding of how to achieve its benefits while reducing
risks to consumers’ privacy.9 As someone who has focused on technology policy, I am inspired
by the transformative potential of the Internet of Things, but I am also sensitive to the fact that
the ability to collect farge amounts of information and, in some cases, to act on that information
also raises important consumer privacy and data security issues,

Our rescarch in the tech sector continues, as we recently announced a proposal to gather
information on patent assertion entities, or PAEs, and other types of entities asserting patents in
the wireless communications sector.’® These entities are also affectionately, or not so
affectionately, referred to as patent trolls by some people. Using our authority under Section
6(b) of the FTC Act,!! which ailows us to obtain information under compulsory process from
market participants and pursue a study of a particutar competition (or consumer protection) issuc,

the FTC will study the impact of patent assertion entity activity on competition and innovation,

9 Information regarding this workshop is available at hip://www.fic gov/news-events/events:
catendar/2013/1 Vinternet-things- privacy-and-security-connected-world.

10 gue Press Release, Fed. Trade Comm'n, FTC Seeks to Examine Patent Assertion Entities and Their Impact on
Innovation, Competition {Sept. 27, 2013), available at htfp://WW\\’.ﬁC.EOVIODaQ()E3/09/;)ilesttld\’.shim.

1 {5 U.8.C. § 46(b).




hopefully providing us with a better understanding of the activity of PAEs and its various costs
and benefits,

In the rest of this speech, I would like to focus on recent competition advocacy efforts
pursucd by the FTC in the health care area, as well as some competition and regulatory policy
issues that the FTC and other policy makers will have to confront with the emergence of
telemedicine,

11, Important Rolé of Competition Advocacy

Advocating for competition is an important part of the FTC’s mission. Broadly speaking,
competition advocacy at the FTC involves the usc of our expertise in competition and economics
to persuade other government actors to pursue policies that promote competition and consumer
welfare. This advocacy takes a number of forms, including providing testimony or comiments on
proposed federal and state legisiation and regulations, advising other federal agencies on
competition issues, filing amicus briefs in federal and state courts, and advocating for
competition principles in public fora. Sometimes, this advocacy is conducted in suppor! ofa
particular law or regulation that would benefit competition and consumers. All too often,
however, advocacy addresses proposed laws or regulations that would {imit choices and make
consumers worse off — by, for example, restricting cerfain business practices or prohibiting some
business models altogether, or even seeking to immunize certain anticompetitive conduct from
the federa! antitrust laws. Even if well-intentioned, these government-imposed restraints can
inflict as much, if not more, harm on consumers than private anticompetitive conduct. And, as
statutes or regulations enacted by the government, these restraints are, of course, morc¢ durable

than any private conduct could be.




Not surprisingly, a significant portion of the FTC’s competition advocacy work is
focused on the health care sector. Over the past decade, we have targeted, among other things,
(1) proposed antitrust immunity for certain health care providers to bargain collectively with
health insurers, (2) scope of practice regulations, and (3) restrictions on retail clinics. Twill
discuss these in turn.

A, Proposals for Antitrust Immunity

First, and particularly troublesome as far as [ am concerned, are federal and state
legislative proposals to create antitrust exemptions for collective negotiations by otherwise
competing health care providers. The FTC has long advocated against such exemptions for the
simple reason that they tend to raise prices and harm consumers. A recent letter issued by FTC
staff addressed just such a proposed exemption in the state of Connecticut.'? T should point out
tha}t the FTC staff did this analysis —as is our practice — at the request of state policy makers.
This particular letter also enjoyed the support of the Connecticut Attorney General’s office, with
AG George Jepson having voiced concerns simifar to ours in independent testimony before the
state legislature,

The Connecticut bill provided for the formation of so-called health care collaboratives
comprising otherwise independent heaith care practitioners, such as physicians. It would have
authorized these collaboratives to jointly negotiate prices and other terms with health plans,
requiring the health plans to deal with the cotlaboratives only under particular terms and under
the threat of substantial financial penalties, but not vice versa, It also attempted to immunize

these joint negotiations from scrutiny under the antitrust laws,

2 guo Letter from Fed, Trade Comm’n Staff to Conn. Gen, Assemb. Labor & Pub. Emps. Comm, regarding Conn.
H.B. 6431 (June 4, 2013), available al hdp://\x-'ww.ﬁc.gov/osz{)l3/'061 130605 conncoopeomment.pdf.
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As the FTC staff recognized in their advocacy letter, collaborations among physicians
and other health care professionals can benefit consumers, At the same time, the letter made
three priméry atguments against the bill. First, the antitrust laws are nof a barrier to the
formation of efficient health care collaborations that benefit consumers. As explained in
guidance issued by the FTC and the Justice Depariment, competitor collaborations — including
health care provider collaborations — often are entirely consistent with the antitrust laws.” That
is, the antitrust laws do not stand in the way of health care providers who form collaborative
arrangements that are likely to reduce costs and benefit consumers through increased efficiency
and improved coordination of care. We have also produced detailed advisory opinion letters on
specific integration proposals by various types of providers.]4 In addition, the FTC and DOJ
have provided joint guidance concetning both Medicare and commercial accountable care
organizations (ACOs) to ensure that the prospect of antitrust liability would not impede the
formation of beneficial ACOs." In fact, the FTC/DOJ policy statement on ACOs established a
process for newly formed ACOs to seek an expedited agency review if they are concerned about
potential antitrust exposure.16

Second, the Connecticut advocacy letter observed that a central purpose of the
proposed legislation appeared to be to permit physicians to extract higher reimbursement
rates from health plans ‘through joint negotiations, not to integrate their practices to

reduce costs or better coordinate care for their patiens.

13 See generally FED. TRADE CoMM'N & U.S. DEP'T OF JUSTICE, ANTITRUST GUIDELINES FOR COLLABORATIONS
AMONG COMPETITORS (2000}, available at httu:f/\\'\w.'.ﬂc,aovlosl20OD/Od/ﬂcdoiguide!ines.pdf.

¥ See supra note 6.

15 §e Fed. Trade Comm’n & U.S. Dep't of Justice, Statement of Angitrust Enforcement Policy Regarding
Accountable Care Organizations Participating in the Medicare Shared Savings Program, 76 Fed. Reg. 67,026 (Oct.
28, 2011); see also generally Susan S. DeSanti, ACO Antitrust Guidelines: Coordination Among Federal Agencies,
ANTITRUST SOURCE 1, Dec, 2011,

16 Gpe FTC/DOJ ACO Policy Statement, supra note 13, at 67,030-31.
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Third, because procompetitive health care collaborations already are permissible
under the antitrust laws, the bill’s main effect would be to foster precisely those types of
collective negotiations that would nor generate efficiencies and therefore would not pass
muster under the antitrust laws. The joint negotiations contemplated by the bill were
fikely to lead to increased health care costs and decreased access to services for
consumers. Given the substantial risk that the bill would encourage the formation of
inefficient and anticompetitive collaborations among providers, FTC staff urged
Connecticut legislators not {o attempt to shield them from the antitrust laws. Thus far, at
least, they have not done so.

Looking beyond the proposed Connecticut bill, health care providers repeatedly have
sought antitrust immunity for various forms of joint conduct, including agreements on the prices
they will accept from health insurers and other payers, asserting that immunity for joint
bargaining is necessary {0 “level the playing field” so that providers can create and exercise
countervailing market power. Our response has come down to the following point: reducing
competition on one side of a market ((hat is, physicians ot other providers) is not the answer to a
perceived lack of competition on the other side of that market (that is, insurers and other third-
party payers), If we start (o prop up certain parts of the playing field, we will fikely find that our
tandscaping abilities have their limits. More than that, we need to worry that consumers might
find themselves in an ever-deepening pit in the middle, as other stakeholder positions get one
boost after another. The U.S. antitrust agencies have consistently opposed these exemptions
because they are likely to harm consumers by increasing costs without improving quality of care,
and I expect that we will continue to oppose these attempts to authorize departures from

competition.




B. Scope of Practice Regulations

A second area of focus for our competition advocacy has been scope of practice
regulations, which often seek to limit competition from newer providers that are able to supply
comparable (or even superior) services — often at lower cost. n many states, there has been an
interest in alfowing basic medical services to be provided, not just by physicians, but by
advanced practice registered nurses, or APRNs, who are nurses with graduate nursing degrees in
addition to undergraduate nursing education and practice experience. APRNs include both
general nurse practitioners and specialists, such as nurse-midwives or certified registered nurse
anesthetists. This expanded licensing of APRNs could have increase affordable access to quality
care in rural and poorer areas of the country — that is, where there are fewer physicians, The
FTC’s Office of Policy _Planning _ which T had the honor of heading from 2004 to 2008 — has
been actively advocating to state legislatures to loosen the restrictions on APRNs to allow them
fo provide certain treatments and to prescribe certain medications, subject, of course, t0
responsible measures to control for quality and safety.!” In short, our advocacies have suggested
that any limits on APRNs’ ability to provide medical services should be no stricter than
necessary to protect patient safety. Interestingly, our competition analyses on these restrictions

is closely aligned with the health policy analysis of the Institute of Medicine, which concluded

¥ See, e.g., Letter from Fed, Trade Comm’n Staff to the Hon, Kay Khan, Mass. H.R,, Concerning the Likely
Competitive Impact of H.B. 2009 (Jan, 17, 2014), available at hltg:,’hvww.ﬂc.gov/poticy/poiicy-actiensfadvocacy-
filings/201 4!0i/ﬁc—staf’f—comment-massac!msettsdsouse—:'enresentatives; Letter from Fed. Trade Comm'n Staff to the
Hon. Theresa W. Conroy, Conn. H.R., Concerning the Likely Competitive lmpact of Conn. H.B. 6391 on Advanced
Practice Registered Nurses (Mar. 19, 2013), available at imp:f/www.ﬁc.qov/osfzoI3[03/l30319anmconrov.pcif;
Testimony of Fed. Trade Comm’n Staff before Subcommittee A of the Joint Comm. on Health of the State of W.
Va. Legis. on the Review of W. Va. Laws Governing the Scope of Practice for Advanced Practice Registered Nurses
and Consideration of Possible Revisions to Remove Practice Restrictions (Sept. 10, 2012), available at

http:/Avww. fie.gov/os/2012/09/120907 wvatestimony pdf.
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that “[r]estrictions on scope of practice . . . have undermined the nursing profession’s ability fo
provide and improve both general and advanced care.”'?

C. Limited Service Clinics

A third, related, set of advocacies have addressed so-cailed retail clinics or limited
service clinics — the types of small, limited, primary care serlvice clinics you have probably seen
at some chain drug stores, supermarkets, or malls. Retail clinics tend to be staffed by APRNS,
and they offer consumers a convenient way to obtain basic medical care at transpatent and
competitive priocs.19 Evidence indicates that retail clinic care, although limited in scope, tends
to be of high quality.20 That may be partly due to the fact that APRNs generally get high marks
for quality of care and, in retail clinics, only provide a very basic and limited set of the health
care services that they are trained to provide, [t may be partly due, as well, to their use of
electronic health records, clectronic prescribing, and up-to-date practice guidelines, as well as
remote oversight and consultation — basic forms of telehealth that can deliver expertise where
and when it is needed, but may run afoul of particular state supervision requirements for APRNs.
I will reﬁlrn to the subject of telehealth shortly.

One of the major competition issues with retail clinics has been separating bona fide
attempts to provide basic health and safety quality assurances from attempts to suppress
innovative models of health care delivery. For example, in 2007, we reviewed proposed clinic

rules next door, in Massachusetts. In that case, the Department of Public Health seemed to

'8 {NsT. OF MED., THE FUTURE OF NURSING: LEADING CHANGE, ADVANCING HEALTH 4 (2011), available at
httn://wmv.thefutureofmlrsing.ora/sites/def'ztulEfﬁIes/Future%ZOof%ZON ursing%20Regport 0.pdf,

19 Soe. e.g,, William M. Sage, Might the Fact that 90% of Americans Live Within 15 Miles of a Wal-Mart Help
Achieve Universal Health Care?, 55 U. KAN. L. REV. 1233, 1238 (2008) (describing the size and scope of retail
clinics).

W See, e.g., Ateev Mehrotra et al., Comparing Costs and Quality of Care ai Retail Clinics with That of Other
Medical Settings for 3 Common Hinesses, 151 ANNALS OF INTERNAL MED. 321, 325-6 (2009) (explaining that
evidence shows that the quality of care in limited service clinics is “sintilar to that provided in physician offices and
urgent care centers and slightly superior to that of emergency depariments”).
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recognize the pro-competitive and pro-consumer potential of the clinics. Most of the proposed
rule seemed to try to make room for the clinics within the larger body of the state’s health care
clinic regulations. FTC staff generally did not find concerns with much of what was proposed in
Massachusetts.”! Certain stakeholders had, however, lobbied for very restrictive pre-screening
requirements for all clinic advertising - including things like changes to web site listings of
hours of operation and the availability of fiu shots — that were not imposed on other types of
health care facilities and seemed potentially very burdensome for operators of small, low-cost,
flexible clinics. I am glad to report that the Department of Public Health took our economic and
legal concerns seriously and eliminated the troubling provisions from its final rule. You can find
retail clinics operating across Massachusetts today or, closer to home, here in Connecticut,
Whether these clinics offer what you or your family need or want is for you to say, not for
competitor-crafted regulations.

To be clear, trying to formulate some sort of competitively ideal clinic regulations has
never been our concern, and we ate in no position to value a state’s own health and safety
prioritics. We have been concerned, however, where heightened restrictions seem to be aimed at
particular businesses or business models, rather than particular and well-founded consumer risks,
both because the restrictions might discriminate against an innovative model of delivery and
because they can work as de faclo scope of practice restrictions on those professionals employed
under the model, For example, proposed Kentucky rules would have allowed an APRN
practicing at a retail clinic to provide physical exams for sports or camp, but not for school. The

same practitioner could provide a schoo! physical at comparable clinics, however,?? Maybe there

21 Gpe Letter from Fed. Trade Comm’n Staff to Mass. Dept. of Public Health Concerning Proposed Regulation of
Limited Service Clinics (Sept. 27, 2007), available at http:ffwww.ftc.gov/nciicv/policy-aciions/advocact
filings/2007/10/ fic-staff-comment-massachusetts-department-public.

22 gue Kentucky Letter, supra note Error! Bookmark not defined., at 6.
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is a decent health and safety rationale for that distinetion, but it is hard to imagine what it could
be, and no such thing was ever entered into the record. A working parent who has a hard time
scheduling that school physical and 2 harder time still doing it when he or she can get off work
might reatly appreciate a low-cost, after-hours option with an APRN just down the road, If the
clinic wants to offer that service from a qualified, licensed health care professional, there ought
{o be a good reason why that is not allowed, and in my view protecting incumbent providers
from new forms of competition does not count.

Il.  Telemedicine: Policy Measures for the Future of Health Care

The last area that I would like to address is telemedicine, which is a developing and, for
me, intriguing area at the intersection of health care and technology. The prefix “tele” comes
from the Greek word meaning far, and the modern era has been shaped by technologies that put
us in touch with others who are far away, such as the telegraph (far writing), the telephone (far
hearing), the television (far seeing), and telemetry (far measuring), As revolutionary as these
technologies have been on their own, they have the potential to offer great benefits in another
“ele” field, telemedicine, which combines many of these capabilities to monitor, diagnose, and
in some cases even freat patients who are in different locations than their doctors or other
medical professionals, whether they are separated by a hospital floor, a state line, or cven ain
ocean,

As a policy maker, 1 belicve we also need to be far seeing and far reaching in our policies
to allow the potential of telemedicine to become a reality for patients in the U.S. Although this
will necessarily involve a wide array of government and private actors, as an FTC
Commissioner, there are policies that I can encourage my agency to pursue to help facilitate the

successful protiferation of telemedicine.
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Telemedicine — sometimes called telehealth - might sound like science fiction, but it is
important fo keep in mind that many of its most interesting applications involve tried and true
technologics, applied in novel ways. For example, Dr. Sanjiv Arora at the University of New
Mexico struggled for years with Hepatitis C referrals from rural parts of the state, where patients
faced real shortages of primary care doctors, not to mention specialists. Asyou might imagine,
patients who are uninsured or underinsured or simply live in rural areas often have limited access
to state-of-the-art specialty care, People with chronic diseases like Hepatitis C can sometimes
travel to larger cities and seek access to tertiary care centers, but it is often difficult for them to
do so - even once they have a correct diagnosis.

To deal with this problem, Dr. Arora did not establish a network of clinics stafted with
multidisciplinary specialists across the far-flung regions of New Mexico. Instead, he established
what lis called the ECHO Program - the Extension for Community Health Outcomes.”’ The
ECHO program uses telchealth technology and best practices protocols to connect rural primary
care practices with multi-disciplinary specialist resources at the University’s academic medical
center in Albuquerque. That connection enabled him to do two things: deliver expertise to
primary care providers and paticnts far from his academic medical center and — maybe more
radically — use that consultation and delivery of care 0 help train a far-flung network of primary
care doctors with significant expertise in the diagnosis and treatment Qf Hepatitis C. No extra
residency or board certification; no extra professional ticensure; just heightened practice abilities

that allow the doctors to better diagnose and treat this disease and to refer patients earlier, when

B gee Sanjeev Arora, et al, Expanding Access (o Hepatitis C Virus Treatmeni—Extension for Communily
Healthcare Ouicomes (ECHO} Project: Disruptive Innovaiion in Specialty Care, 52 HEPATOLOGY 1124 (2010).
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referral is needed. The program has provided more than 57,000 hours of continuing medical
education to more than 300 clinical care teams in 74 New Mexico communities.**

Due to its documented success — made easier with clectronic records and remote
monitoring - Project ECHO has expanded to deal with a number of other disease indications,
including hypertension, diabetes care, chronic pain, and HIV care. ECHO centers have been
established at the University of Chicago, the University of Washington, in Munibai, India, and —
closer to home — at the Community Health Center in Middletown, Connecticut.

T want to remark on a couple of additional features of the ECHO program. First, recalling
our nursing competition advocacies, ECHO now employs and is expanding the use of APRNs to
improve its network of primary care professionals in rural and underserved areas, In some states,
this is simply harder to do than in others because of state-by-state regulatory differences, not
differences in APRN training or quality of care.

Second, although Dr. Arora’s ECHO program generally serves New Mexico patients,
many newer implementations of the ECHO model work across state lines, Some states permit
that and some do not, Telemedicine can reduce the costs and extend the reach of many health
care services, but the advantages of remote and networked expertise do not always fit
professional licensing schemes that were developed to regulate local medical practices —
practices historically dominated by face-to-face encounters between a physician and her patient,
What counts as telemedicine, telehealth, or “the practice of medicine,” and when telemedicine
requires a local state license, is generally a matter of state law and sometimes left to
determinations of independent state boards. Link experts across three or four jurisdictions and

things start to get pretty complicated and, for providers, unpredictable. Generally, the practice of

2 Spe Sanjeev Arora, et al., Demonopolizing Medical Knowledge, 39 ACADEMIC MED. 30,32 (2014).
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medicine without such licensure is prohibited and subject to criminal sanction by statute. The
variation in requirements persists despife the fact that the core entry requirements for physicians
are cssentially uniform across the Us®

Some provider services have responded to the state regulatory patchwork by buying
dozens of licenses for their practitioners — doable for some, but probably a barrier for many
would-be entrants, and efficient for nobody, My point is not anti-licensure and it is not that we
need some particular model of state or federal regulation. It is that we need to take seriously that
our legacy statutes and regulations have, in addition to strengths, some serious competitive
weaknesses. In particular, they can erect barriets to the efficient flow of health care information
and expertise and, indeed, specialized labor — barriers that can be costly to public and private
payers and, in the end, individual patients and barriers that do not always offer countervailing
consumer protection benefits. As lawyers and policy makers, we need to think creatively about
ways to lower these barriers without sacrificing what works in our regulations.

In what T view as a positive development, a bipartisan group of sixteen U.S. Senators
recently commended state medical boards and the Federation of State Medical Boards (FSMB)
for their efforts to streamline the licensing process for physicians who wish to practice in
multiple states.”® More specifically, the Senators applauded the boards® development of the
Interstate Medical Licensure Compact (Compact), which would provide a new licensing option

under which qualified physicians seeking to practice in multiple states would be eligible for

25 All state medical boards recognize and require passage of the same sequence of tests: the United States Medical
Licensing Examination (USMLE), which is jointly administered by the Federation of State Medical Boards and the
National Board of Medical Examiners. See, e.g., Fed'n of State Med. Bds., State of the States: Physician Regulation
2009, at 3, 10-11 (2009).

% go0 Fed’n of State Med. Bds,, Press Release, State Medical Board Bffort to Streamline Medical Licensing Gains
Support in U.S, Senate (Jan. 14, 2014), available at

hitp/Awwy. fsmb.ore/pdiyinterstate_compact_senators_january 13C.pdf. The letter from the U.S. Senators is
available at hitp://www.thune.senate.gov/public/index.cfin?a=Files Serve& File id=91a6c905-ec33-4191-bd79-
ad6991942dac.
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expedited licensure in all states participating in the Compact, which would be voluntary, for both
states and physicians. This Compact, while still in development, would appear to greatly
facilitate the use of telemedicine while still allowing states to regulate medicine within their
borders.”’

Now, there are of course other applications of established technology beyond
telemedicine, For example, how about electronic prescribing so that your pharmacy can read the
prescription that your physician did not have to write out in script? And that you did not have to
hand-deliver, or possibly lose before you get to the pharmacy? And perhaps automatically check
for contraindications or other issues? This is well-established technology in most pharmacies, if
in a smaller percentage of physician offices.

The application of established technology can be truly innovative and can pay great
dividends, but we also want to pay attention to nascent technology. Remember the Internet of
Things? For some reason, the most cited example of the potential benefit of the Internet of
Things is that your refiigerator will note that you have run out of milk and it will email or text
you to remind you to buy milk, Maybe milk is a more important part of some people’s lives than
it is of mine, but T am much more excited about the prospect that a wearable health device will
detect an impending medical crisis and alert me or my doctor. Maybe that’s just me, but
consider this: recently, a story about Google — no, this is new and it does not concern an antitrust
investigation — really caught my eye, so to speak. Google has been testing a means of

monitoring blood glucose levels for diabetics, not through a pinprick, but through a contact

27 There have been policy discussions of various options to lower barriers to interstate practice of telemedicine for
some time. See, e.g., Daniel J, Gilman, Physician Licensure and Telemedicine: Some Competitive Issues Raised by
the Prospect of Practicing Globally While Regulating Locally, 14 J.HEALTH CARE L, & PoL’y 87, 117 (2011).
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lens.?® Monitor, record, and, ultimately, transmit. T don’t know if that’s the greatest thing since
sliced bread or free search, but for me, if it works, it is much more exciting than a glass of milk.

We might have all sorts of questions about new devices like this: How well do they
work? What will they cost? From a competition perspective, what, if any, barriers to entry are
there in these types of industries? And, from a consumer protection standpoint, what are the
provisions for the security of our personal health information? This is a particularly interesting
area for me as an FTC Commissioner because it draws together several hot issues my agency has
been addressing and will continue to address for the foreseeable future, including data security
and mobile privacy in the consumer protection space, as well as competition issues such as net
neuirality and broadband data prioritization.

On a more philosophical level, these developments also raise the question of what is the
best approach for a government agency like the FTC to take with regard to technological and
business innovation, The success of the Internet and the tech sector have in large part been
driven by the freedom to experiment with different business models, the best of which have
survived and thrived, even in the face of initial unfamiliarity and unease about the impact on
consumers and competitors. If health care needs anything, it needs this type of innovation too. It
is thus vital that policy makers, tike myself, approach new technologies with a dose of regulatory
humility, by working hard to educate ourselves and others about the innovation, understand its
effects on consumers and the marketplace, identify benefits and likely harms, and, if harms do
arise, consider whether existing laws and regulations are sufficient to address them before

assuming that new rules are required.

2 See Google’s Vision of Diabetes through a Contact Lens, PR Web (Feb. 21, 2014), available at
hitp://uk.prweb.comyvrefeases/contact-lenses/diabetes/prweb 1 160477 2. htmdfixzz24zjaMdbt.
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For the FTC, 1 believe we can help ensure that the promise of innovations in health care
technology, like telemedicine and the Internet of Things, is realized by using our unique set of
policy and law enforcement tools. First and foremost, in a new technology or industry that is
rapidly innovating, we should use our policy research and development function to get a better
understanding of} the technology itself; the new business models it may enable; any existing
regulatory structures, including any self-regulation; relevant market dynamics; and the nature
and extent of likely consumer and competitive benefits and risks. We should also use our policy
tools to educate other policy makers, as well as ourselves, about undue impediments to
innovation and competition, Of course, the FTC is also an enforcement agency and it can and
should use its traditional deception and unfairness authority to stop consumer harms that may
arise from particular health information technology devices.

Finally, the FTC should use its flexible and fact-intensive approach to antitrust
enforcement to investigate and, where appropriate, challenge competitive harms occurring in
health care, technology, and even health care technology. There is much that we can do here,
and we have a variety of tools with which to do it. To take a cue from the doctors, however:

first, we should do no harmn.

Thank you very much for your attention. I would be happy to entertain any questions

you may have,
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